
Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

IntheMatter of )
)

Policies andRulesGoverningInterstatePay- )
Per-CallandOtherInformationServices ) CC DocketNo. 96-146
Pursuantto theTelecommunicationsAct of )
1996 )

)
PoliciesandRulesGoverningInterstatePay- ) CG DocketNo. 04-244
Per-CallandOtherInformationServices,and )
Toll-freeNumberUsage )

)
Truth-in-Billing andBilling Format ) CC DocketNo. 98-170

)
PoliciesandRulesImplementingthe ) RM-8783
TelephoneDisclosureandDisputeResolution )
Act, FloridaPublicServiceCommission )
Petitionto InitiateRulemakingto Adopt )
Additional Safeguards )

)
Applicationfor ReviewofAdvisory Ruling )
RegardingDirectlyDialed Callsto ) ENF-95-20
InternationalInformationServices )

AT&T COMMENTS

Pursuantto Section1.415oftheCommission’srules(47 C.F.R. § 1.415),

AT&T Corp. (“AT&T”) submitsthesecommentson the Commission’sNPRMin this

proceedingto reviewthe effectivenessof its rules governingpay-per-callservices,related

audiotextinformationservices,andtoll-free numbers.’

1 Policies and RulesGoverningInterstatePay-Per-Call andOther Information Services
Pursuant to the TelecommunicationsAct of 1996; Policies and Rules Governing
InterstatePay-Per-Call andOther Information Services,and Toll-free Number Usage;

(footnotecontinuedon following page)
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In responseto widespreadconsumercomplaintsconcerning“misleading

and unethicalmarketingpractices”in the provision of audiotextservices,2Congressin

1992 enactedthe TelephoneDisclosureand Dispute ResolutionAct (“TDDRA”) to

curtail suchabusesin pay-per-callrelatedservices.3The Commissionthereafteradopted

implementingregulationsrequiringthat all interstatepay-per-callservicesbe provided

either through 900 numbersor through toll-free 800 numbersusing alternatebilling

mechanisms(suchascreditorchargecards).4

Unscrupulouspay-per-callproviders were quick to adapt their service

offeringsto skirt theTDDRA statuteandtheCommission’srules. In response,Congress

in the TelecommunicationsAct of 1996 modified Section228 to eliminateone widely

abusedexemption from the definition of pay-per-call services and to strengthen

restrictionson the useof toll-free numbersto provideaudiotextservices,5 Evenbefore

(Footnotecontinuedfrom precedingpage)

Truth-in-Billing and Billing Format; Policies andRules Implementingthe Telephone
DisclosureandDisputeResolutionAct; Florida Public ServiceCommissionPetition to
Initiate Rulemakingto AdoptAdditionalSafeguards;Applicationfor ReviewofAdvisory
Ruling RegardingDirectly Dialed Calls to International Information Services, CC
DocketsNos. 96-146 and 98-170,CG DocketNo. 04-244,RM-8783, and ENF-95-20,
Notice ofProposedRulemakingandMemorandumOpinion andOrder,FCC 04-162(rel.
July 16, 2004)(“NPRM”), 69 F.R.61,152(Oct. 15,2004).

2 SeeH.R. Rep~1096,102 Cong.,2’~Sess.(December31, 1992)at106.

SeeTelephoneDisclosureandDisputeResolutionAct of 1992, Pub.L. No. 192-556,106
Stat.4181 (1992),cod~/Iedat47 U.S.C.§ 228.

SeePoliciesandRulesImplementingthe TelephoneDisclosureandDispute Resolution
Act, CC Docket No. 93-22, Order on Reconsiderationand Further Notice of Proposed
Rulemaking,9 FCC Rcd6891 (1994).

Specifically, the 1996 Act eliminatedthe prior exemptionin 47 U.S.C. § 228(i) for
tariffed services,and prohibited callers from being assesseda chargefor a pay-percall

(footnotecontinuedon following page)
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thoseamendments,however,the Commissionstaffhadmovedaggressivelyto constrain

attemptsby opportunisticcarriersandaudiotextprovidersactingin concertwith themto

subvertthe importantconsumerprotectionsof theTDDRA statute.

Specifically,in its 1995Marlowe Ruling,6the Commissionstaffactingon

delegatedauthority ruled that sharing by a carrier of end user revenueswith an

informationprovider(“IP”) on callsterminatedto ordinary(“POTS”) telephonenumbers

“evade[s] the letter and spirit of [Section228] and the [statute’s] importantconsumer

safeguardsfor information services.” The Commissionstaff recognizedthe economic

realitiesof suchrevenuesharingarrangementsthat bringthemsquarelywithin the ambit

oftheTDDRA statute:

The factthattheconsumerdoesnotdirectlypaytheinformation
providerdoesnot excludetheservicefrom thedefinition of
pay-per-callif thepaymentis simplypaidto the information
providerby thecarrierandthenrecoveredfrom theconsumerthrough
thetransportcharge.

The staffsawthroughsucha two-steptransactionsimply as “a sham” in

which “the consumerhas, in fact, paid the carrier for transportand the [information]

(Footnotecontinuedfrom precedingpage)

serviceby virtue of beingaskedto connect,or beingtransferredto, a toll-free number.
47 U.S.C. § 228(c)(7)(E). Additionally, theamendmentsprohibitedchargesusing toll-
free numbers without written agreements,and required the using of Personal
IdentificationNumbers(“PINs”) in connectionwith suchagreements.47 U.S.C.§~228
(c)(7)(C),(c)(8)(C).

6 Ronald.1. Marlowe, Esq., DA 95-1905, 10 FCC Rcd 10,945 (Com. Car. Bur. 1995)

(“Marlowe Ruling”).
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provider, albeit indirectly, for the information.”7 The staff conclusionin the Marlowe

Rulingstoodunalteredfor morethaneightyearsfollowing the issuanceof thatdecision.8

Consistentwith the Marlowe Ruling, whenthe Commissioninitiated its

rulemakingto implementthe 1996 amendmentsto TDDRA, it tentativelyconcludedthat

“any form of remuneration”from a carrier to an information provider or other entity

advertising an information service, or “any reciprocal arrangementsbetweensuch

entities” constitutesper se evidencethat the offering is a pay-per-callservice, and

therefore subjectto the restrictionsof TDDRA.9 In March 2003, the Commission

requestedpartiesto refreshtherecordin this proceeding,but did not signalany intention

to retreatfrom its tentativeconclusionin the 1996NPRMthat revenuesharingis an

impermissibleevasionof TDDRA,’°

Id., lOFCCRcdatlO-946.

In a separatecompanionholding, theMarloweRulingconcludedthat sharingby acarrier

of its transportchargeswith an informationprovideralso violatedthecarrier’s common
carriageobligationsunderSection201 of the CommunicationsAct. Thataspectof the
Marlowe Ruling was overruledby the full Commissionin AT&Tv. JeffersonTelephone
Co., 16 FCCRcd 16130(2001). However,the staffsholdingthat suchrevenuesharing
violatesTDDRA remainedundisturbedby theJeffersonTelephonedecision. Seeid., 16
FCC Rcd at 16,133 ¶ 6n. 18 (declining to addressquestionof TDDRA violation and
restricting discussionto common carriageclaim). Seealso AT&T Corp. v. Frontier
CommunicationsofMt. Pulaski, Inc., 17 FCC Rcd 4041,4042 (2002)¶ 1 n.6 (declining
to addressTDDRA violation claim in accessrevenuesharingby local exchangecarrier
with informationprovider);AT&T Corp. v. BeehiveTelephoneCo., 17 FCC Rcd 11,641,
11,655(2002)n. 99 (same).

Policies andRulesGoverningInterstatePay-Per-CallandOther Information Services
Pursuantto the TelecommunicationsAct of 1996, CC DocketNo. 96-146, Order and
Notice of ProposedRulemaking,11 FCC Rcd 14738, 14756 (1996) (“1996 NPRM”) ¶
48.

10 Policies andRulesGoverningInterstatePay-Per-Call andOther Information Services

Pursuantto the TelecommunicationsActof1996,CC DocketNo. 96-146,PublicNotice,
18 FCCRcd4942 (2003).
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Against this background, the current NPRM’s opposite tentative

conclusionis unfortunate. TheNPRMnow tentativelyconcludesthat the Commission’s

decisionin JeffersonTelephone— which expresslydeclinedto reachthe issuewhether

revenuesharing violatesTDDRA — “calls into question”the continuing vitality of the

1996 NPRM’s tentative conclusion premisedon the Marlowe Ruling that carrier-

information provider revenue sharing schemes violate Section 228 of the

CommunicationsAct.” The NPRM goes on to state the Commission“no longer

reach[esj that tentative conclusion,” and invites comment “whether it is possible or

appropriateto find that any revenue-sharingarrangementsdo not comply with sections

[sic] 228.~12

AT&T respectfullysuggeststhat the NPRM’s new tentative conclusion

doesnot comportwith the duty that Congressimposedon the Commissionto protect

consumersfrom abusivepay-per-callpractices. As the1996NPRMcorrectlyrecognized,

provision of audiotext and other pay-per-callservicesthrough POTS numbersusing

carrier-informationprovider revenuesharing, rather than through 900 numbersor toll-

free numberswith appropriatepresubscriptionand billing arrangements,subvertsthe

objectivesofTDDRA in two critical respects.13First, thesedialing arrangementsdefeat

11 NPRM,~J31.

12 Id.

13 See1996 NPRM, 11 FCC Rcd at 14742 ¶ 1(”The full panoplyof protectivemeasures

applicableto pay-per-callservicesunderthe TDDRA are not availableto consumersif
IPsstructurecertain informationservicesto fit, ostensibly,within exemptionsto pay-per-
call status”); id. at 14743 (“As regulationsgoverninginformation servicesand related
enforcementactions have evolved over the past several years, some IPs (and
collaboratingcarriers)havevaried the structureand operationof their servicesandthe

(footnotecontinuedon following page)
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the ability of end usersto avail themselvesof mandatorily-availableservicesto block

accessto the 900 serviceaccesscodeto avoidthe high charges-- and, in many cases,

objectionablecontent -- associatedwith pay-per-callservices.14 Equally important,

unlike calls to pay-per-callservicesplacedover 900 and toll-free numbers,consumers

who incur chargesfor callsplacedto informationservicesusing POTSdialing sequences

are subjectto potentialdisconnectionof their telephoneservicefor failure to pay such

charges.~

The Commissionin the 1996 NPRMalso recognizedthe centralrole that

revenue-sharingarrangementsplay in creating these serious harms to consumers’

interests:

[I}n someinstances,commoncarriersapparentlycollaboratewith
IPs to designservicesthatevadethecurrentrequirements,and
leaveconsumersuninformedabouttheirrightsandresponsibilities
andunableto controluseoftheirtelephonelinesto reachinformation
services.As regulationsgoverninginformationservicesandrelated
enforcementactionshaveevolvedoverthepastseveralyears,some
IPs (andcollaboratingcarriers)havevariedthestructureandoperationof
theirservicesandthe dialing sequencesusedin aneffort to avoidfederal
disclosure,blocking,andbilling requirementsapplicableto interstate
pay-per-callservices.16

(Footnotecontinuedfrom precedingpage)

dialing sequencesusedin an effort to avoid federal disclosure,blocking, and billing
requirementsapplicableto interstatepay-per-callservices.”)

14 Id., 10 FCC Rcd at 14742 ¶ 11 (noting that “becausetheseservicesare not offered

through 900 numbers,telephonesubscribersare unableto block their accessto such

services”).

Id.

16 Id., 10 FCC Rcd at 14743-14744¶ 13 (footnoteomitted). Seealso id., 10 FCC Rcd at

14750 ¶ 39 (footnote omitted) (noting that IPs have offered their servicesthrough
domesticPOTSnumbers“[i]n apparentefforts to avoid consumersafeguardsapplicable
to 900 numberservices”andthat IPs haveadoptedsuchdialingprocedures“sometimes

(footnotecontinuedon following page)
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The current NPRM’s proposedretreat from the statementsthat the

Commissionexpressedin its 1996NPRMwould beunfortunateasa matterof law and

public policy. As a thresholdmatter,thereappearsto benoneedor basisfor thecurrent

NPRM’s concern that the Commission’s Jefferson Telephone decision “calls into

question”the 1996NPRM’stentativeconclusionregardingrevenue-sharingarrangements

betweena carrier and an informationprovider. Thatis sobecause,aseventhe current

NPRM acknowledges,the Commission’s decision in Jefferson Telephonedid “not

address[]the applicationof section228” to sucha revenue-sharingarrangement.’7The

currentNPRMalsodoesnot explain why it is necessaryor desirableto retreatfrom the

Commission’spriorrecognitionin the1996NPRMthatconsumerssufferseriousadverse

consequencesfrom theuseofPOTSnumbersto provideinformationservices.

Therehavealso beenno changesin the telecommunicationsmarketplace

that would support the currentNPRM’s creationof a “clean slate” concerningthe

permissibility of revenue-sharingarrangementsbetween carriers and information

providers. AT&T has already demonstratedin the Commission’s pay-per-call

rulemakings that revenue-sharingarrangementsby both incumbent local exchange

(Footnotecontinuedfrom precedingpage)
with theapparentencouragementofcarrierswho paycommissionsto IPs in exchangefor

the increasedtraffic generatedby information-servicecalls”).

17 NPRM,¶31 (emphasissupplied). Notably,atthetime theMarloweRulingwasrendered,

the TDDRA statute still containedan exemptionfrom pay-per-call classification for
tariffed services.Seeformer47 U.S.C. § 228(i). Thatexemptionwaseliminatedin the
1996Act. The eliminationofthat exemption,which unscrupulousinformationproviders
and carrierssharingrevenueswith themhadusedasa“loophole” to evadethepay-per-
call regime,furtherunderscoresthecorrectnessoftheMarlowe Ruling.
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carriers(“ILEC5”) and competitive local exchangecarriers(“CLECs”) have produced

enormousvolumesof traffic over POTSnumbersto so-called“chat lines”.’8 Despitethe

Commission’saccessreform initiatives in recent years, AT&T’s current traffic data

indicatesthat substantialvolumesofcalling continueto beterminatedon suchchatlines

(or, relatedly, on avowedly “free” teleconferencingbridges) served by local carriers

whoseaccesschargesare often materially abovethe national average. For example,

during one thirty day period from mid-Februaryto mid-March,2004, more than 14.5

million minutes of traffic were terminatedover AT&T’s network to 50 domesticchat

lines, Thosecalls,which arenominally chargedto end usersat ordinary long distance

rates,are in factfundedin the first instanceby legitimatecarriersthroughinflatedaccess

chargesand,in the final analysis,by enduserswho might otherwisebenefitfrom lower

rateswere exorbitantaccesscostsnot imposedon the target carriersthrough revenue-

sharingarrangements.

18 SeeFurtherCommentsofAT&T in CC DocketNo 96-146,filed May 12, 2003,at3 n.7,

citing BeehiveTelephone,TransmittalNo. 6, 12 FCC Rcd. 16130 (2001)(revenue
sharing arrangementwith a “chat line” designedto stimulate calling to ILEC
serving 700 accesslines resultedin a tenfold increasein traffic to Beehive’s
exchange); Total TelecommunicationsServices, Inc. and Atlas Telephone
Company,Inc. v. AT&T Corp., 16 FCC Rcd. 5726 (2001),aff’d in relevantpart,
317 F.3d 227 (D.C. Cir. 2003) (revenuesharingarrangementbetweena sham
competitiveaccessproviderin rural Oklahomaandchatline providerin only four
months generated10 million minutes in terminating accessusage chargedto
AT&T at rate27 percenthigherthanprior accesschargesin samelocale);AT&T
v. JeffersonTelephoneCo., supra (rural ILECs serving3,400lines generated2.3
million minutesper month in terminatingaccessusagebilled to AT&T through
revenue sharing arrangementwith chat line provider); AT&T v. Frontier
CommunicationsofMt. Pulaski, Inc., supra;Haxtun Telephonev. AT&T Corp.,
57 Fed.Appx. 355, 357 (10th Cir. 2003)(illicit revenuesharingarrangementwith
a “chat line” in rural ColoradoincreasedAT&T’s terminatingaccesschargesfor
interstatecallsby over2000percent).
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AT&T respectfully suggeststhat the Commission should decline to

follow the current NPRM’s tentative conclusion, but instead follow the clear and

unambiguousconsumer-protectionobjectives that Congressreflected in the original

enactmentof TDDRA and further strengthenedin the 1996 Act. Accordingly, the

Commission should reinstate, and proceed to adopt, the 1996 NPRM’s tentative

conclusionthat any form of remunerationto an entity providing or advertising an

informationserviceby a common carrier which chargesa telephonesubscriberfor an

interstatecall to that informationserviceis per se evidencethat suchanarrangementis

definitionallya pay-per-callserviceunderTDDRA andis requiredto beofferedsolely in

accordancewith the requirementsof that statuteand the Commission’simplementing

regulations.

Respectfullysubmitted,

/~/IeterI-I. J
LeonardJ. Cali
LawrenceJ.Lafaro
PeterH. Jacoby

AT&T Corp.
OneAT&T Way
Room3A251
Bedminster,N.J. 07921
Tel: (908)532-1830
Fax: (908)532-1219
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